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AUTHORITY: 17 U.S.C. 112(e), 801(b)(1). 

SOURCE: 73 FR 16199, Mar. 27, 2008, unless 
otherwise noted. 

§ 384.1 General. 

(a) Scope. This part 384 establishes 
rates and terms of royalty payments 
for the making of Ephemeral Record-
ings by a Business Establishment Serv-
ice, as defined in § 384.2, in accordance 
with the provisions of 17 U.S.C. 112(e), 
during the period January 1, 2014, 
through December 31, 2018 (the ‘‘Li-
cense Period’’). 

(b) Legal compliance. Licensees rely-
ing upon the statutory license set forth 
in 17 U.S.C. 112(e) shall comply with 
the requirements of that section, the 
rates and terms of this part and any 
other applicable regulations. 

(c) Relationship to voluntary agree-
ments. Notwithstanding the royalty 
rates and terms established in this 
part, the rates and terms of any license 
agreements entered into by Copyright 
Owners and Licensees shall apply in 
lieu of the rates and terms of this part 
to the making of Ephemeral Record-
ings within the scope of such agree-
ments. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.2 Definitions. 

For purposes of this part, the fol-
lowing definitions shall apply: 

Business Establishment Service means a 
service making transmissions of sound 
recordings under the limitation on ex-
clusive rights specified by 17 U.S.C. 
114(d)(1)(C)(iv). 

Collective is the collection and dis-
tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the License Period, the 
Collective is SoundExchange, Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this part 

pursuant to the statutory license under 
17 U.S.C. 112(e). 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
of a sound recording under the limita-
tions on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv), and subject to 
the limitations specified in 17 U.S.C. 
112(e). 

Licensee is a Business Establishment 
Service that has obtained a compulsory 
license under 17 U.S.C. 112(e) and the 
implementing regulations therefor to 
make Ephemeral Recordings. 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a certified public 
accountant. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.3 Royalty fees for ephemeral re-
cordings. 

(a) Basic royalty rate. For the making 
of any number of Ephemeral Record-
ings in the operation of a Business Es-
tablishment Service, a Licensee shall 
pay 12.5% of such Licensee’s ‘‘Gross 
Proceeds’’ derived from the use in such 
service of musical programs that are 
attributable to copyrighted recordings. 
‘‘Gross Proceeds’’ as used in this sec-
tion means all fees and payments, in-
cluding those made in kind, received 
from any source before, during or after 
the License Period that are derived 
from the use of copyrighted sound re-
cordings during the License Period pur-
suant to 17 U.S.C. 112(e) for the sole 
purpose of facilitating a transmission 
to the public of a performance of a 
sound recording under the limitation 
on exclusive rights specified in 17 
U.S.C. 114(d)(1)(C)(iv). The attribution 
of Gross Proceeds to copyrighted re-
cordings may be made on the basis of: 

(1) For classical programs, the pro-
portion that the playing time of copy-
righted classical recordings bears to 
the total playing time of all classical 
recordings in the program, and 

(2) For all other programs, the pro-
portion that the number of copyrighted 
recordings bears to the total number of 
all recordings in the program. 
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(b) Minimum fee. Each Licensee shall 
pay a minimum fee of $10,000 for each 
calendar year of the License Period in 
which it makes Ephemeral Recordings 
for use to facilitate transmissions 
under the limitation on exclusive 
rights specified by 17 U.S.C. 
114(d)(1)(C)(iv), whether or not it does 
so for all or any part of the year. These 
minimum fees shall be nonrefundable, 
but shall be fully creditable to royalty 
payments due under paragraph (a) of 
this section for the same calendar year 
(but not any subsequent calendar 
year). 

(c) Other royalty rates and terms. This 
part 384 does not apply to persons or 
entities other than Licensees, or to Li-
censees to the extent that they make 
other types of ephemeral recordings be-
yond those set forth in paragraph (a) of 
this section. For ephemeral recordings 
other than those governed by para-
graph (a) of this section, persons mak-
ing such ephemeral recordings must 
pay royalties, to the extent (if at all) 
applicable, under 17 U.S.C. 112(e) or as 
prescribed by other law, regulation or 
agreement. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 384.3 to the Collec-
tive. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Licensees due under § 384.3 
and to distribute such royalty pay-
ments to each Copyright Owner, or 
their designated agents, entitled to re-
ceive royalties under 17 U.S.C. 112(e). 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
the SoundExchange board as of the last 
day preceding the condition precedent 
in this paragraph (b)(2), such represent-
atives shall file a petition with the 
Copyright Royalty Judges designating 
a successor to collect and distribute 
royalty payments to Copyright Owners 
entitled to receive royalties under 17 
U.S.C. 112(e) that have themselves au-
thorized the Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Monthly payments. A Licensee 
shall make any payments due under 
§ 384.3(a) on a monthly basis on or be-
fore the 45th day after the end of each 
month for that month. All monthly 
payments shall be rounded to the near-
est cent. 

(d) Minimum payments. A Licensee 
shall make any minimum payment due 
under § 384.3(b) by January 31 of the ap-
plicable calendar year, except that 
payment by a Licensee that has not 
previously made Ephemeral Recordings 
pursuant to the license under 17 U.S.C. 
112(e) shall be due by the 45th day after 
the end of the month in which the Li-
censee commences to do so. 

(e) Late payments. A Licensee shall 
pay a late fee of 1.0% per month, or the 
highest lawful rate, whichever is lower, 
if either or both a required payment or 
statement of account for a required 
payment is received by the Collective 
after the due date. Late fees shall ac-
crue from the due date until both the 
payment and statement of account are 
received by the Collective. 

(f) Statements of account. For any part 
of the License Period during which a 
Licensee operates a Business Establish-
ment Service, at the time when a min-
imum payment is due under paragraph 
(d) of this section, and by 45 days after 
the end of each month during the pe-
riod, the Licensee shall deliver to the 
Collective a statement of account con-
taining the information set forth set 
forth in this paragraph (f) on a form 
prepared, and made available to Li-
censees, by the Collective. In the case 
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